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§541.118 Salary basis.

(a) An employee will be considered to
be paid ‘‘on a salary basis’ within the
meaning of the regulations if under his
employment agreement he regularly
receives each pay period on a weekly,
or less frequent basis, a predetermined
amount constituting all or part of his
compensation, which amount is not
subject to reduction because of vari-
ations in the quality or quantity of the
work performed. Subject to the excep-
tions provided below, the employee
must receive his full salary for any
week in which he performs any work
without regard to the number of days
or hours worked. This policy is also
subject to the general rule that an em-
ployee need not be paid for any work-
week in which he performs no work.

(1) An employee will not be consid-
ered to be ‘“‘on a salary basis’ if deduc-
tions from his predetermined com-
pensation are made for absences occa-
sioned by the employer or by the oper-
ating requirements of the business. Ac-
cordingly, if the employee is ready,
willing, and able to work, deductions
may not be made for time when work is
not available.

(2) Deductions may be made, how-
ever, when the employee absents him-
self from work for a day or more for
personal reasons, other than sickness
or accident. Thus, if an employee is ab-
sent for a day or longer to handle per-
sonal affairs, his salaried status will
not be affected if deductions are made
from his salary for such absences.

(3) Deductions may also be made for
absences of a day or more occasioned
by sickness or disability (including in-
dustrial accidents) if the deduction is
made in accordance with a bona fide
plan, policy or practice of providing
compensation for loss of salary occa-
sioned by both sickness and disability.
Thus, if the employer’s particular plan,
policy or practice provides compensa-
tion for such absences, deductions for
absences of a day or longer because of
sickness or disability may be made be-
fore an employee has qualified under
such plan, policy or practice, and after
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he has exhausted his leave allowance
thereunder. It is not required that the
employee be paid any portion of his
salary for such days or days for which
he receives compensation for Ileave
under such plan, policy or practice.
Similarly, if the employer operates
under a State sickness and disability
insurance law, or a private sickness
and disability insurance plan, deduc-
tions may be made for absences of a
working day or longer if benefits are
provided in accordance with the par-
ticular law or plan. In the case of an
industrial accident, the ‘‘salary basis”
requirement will be met if the em-
ployee is compensated for loss of salary
in accordance with the applicable com-
pensation law or the plan adopted by
the employer, provided the employer
also has some plan, policy or practice
of providing compensation for sickness
and disability other than that relating
to industrial accidents.

(4) Deductions may not be made for
absences of an employee caused by jury
duty, attendance as a witness, or tem-
porary military leave. The employer
may, however, offset any amounts re-
ceived by an employee as jury or wit-
ness fees or military pay for a par-
ticular week against the salary due for
that particular week without loss of
the exemption.

(5) Penalties imposed in good faith
for infractions of safety rules of major
significance will not affect the employ-
ee’s salaried status. Safety rules of
major significance include only those
relating to the prevention of serious
danger to the plant, or other employ-
ees, such as rules prohibiting smoking
in explosive plants, oil refineries, and
coal mines.

(6) The effect of making a deduction
which is not permitted under these in-
terpretations will depend upon the
facts in the particular case. Where de-
ductions are generally made when
there is no work available, it indicates
that there was no intention to pay the
employee on a salary basis. In such a
case the exemption would not be appli-
cable to him during the entire period
when such deductions were being made.
On the other hand, where a deduction
not permitted by these interpretations
is inadvertent, or is made for reasons
other than lack of work, the exemption
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will not be considered to have been lost
if the employer reimburses the em-
ployee for such deductions and prom-
ises to comply in the future.

(b) Minimum guarantee plus extras. It
should be noted that the salary may
consist of a predetermined amount con-
stituting all or part of the employee’s
compensation. In other words, addi-
tional compensation besides the salary
is not inconsistent with the salary
basis of payment. The requirement will
be met, for example, by a branch man-
ager who receives a salary of $1565 or
more a week and in addition, a com-
mission of 1 percent of the branch
sales. The requirement will also be met
by a branch manager who receives a
percentage of the sales or profits of the
branch, if the employment arrange-
ment also includes a guarantee of at
least the minimum weekly salary (or
the equivalent for a monthly or other
period) required by the regulations.
Another type of situation in which the
requirement will be met is that of an
employee paid on a daily or shift basis,
if the employment arrangement in-
cludes a provision that the employee
will receive not less than the amount
specified in the regulations in any
week in which the employee performs
any work. Such arrangements are sub-
ject to the exceptions in paragraph (a)
of this section. The test of payment on
a salary basis will not be met, however,
if the salary is divided into two parts
for the purpose of circumventing the
requirement of payment ‘‘on a salary
basis’’. For example, a salary of $200 in
each week in which any work is per-
formed, and an additional $50 which is
made subject to deductions which, are
not permitted under paragraph (a) of
this section.

(c) Initial and terminal weeks. Failure
to pay the full salary in the initial or
terminal week of employment is not
considered inconsistent with the salary
basis of payment. In such weeks the
payment of a proportionate part of the
employee’s salary for the time actually
worked will meet the requirement.
However, this should not be construed
to mean that an employee is on a sal-
ary basis within the meaning of the
regulations if he is employed occasion-
ally for a few days and is paid a propor-
tionate part of the weekly salary when

29 CFR Ch. V (7-1-02 Edition)

so employed. Moreover, even payment
of the full weekly salary under such
circumstances would not meet the re-
quirement, since casual or occasional
employment for a few days at a time is
inconsistent with employment on a sal-
ary basis within the meaning of the
regulations.

[38 FR 11390, May 7, 1973, as amended at 40
FR 7092, Feb. 19, 1975]

EFFECTIVE DATE NOTE: Paragraph (b) in
§541.118 was revised at 46 FR 3014, Jan. 13,
1981. In accordance with the President’s
Memorandum of January 29, 1981 (46 FR
11227, Feb. 6, 1981), the effective date was
postponed indefinitely at 46 FR 11972, Feb. 12,
1981.

The text of paragraph (b) set forth above
remains in effect pending further action by
the issuing agency. The text of the post-
poned regulation appears below.
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(b) Minimum guarantee plus extras. It should
be noted that the salary may consist of a
predetermined amount constituting all or
part of the employee’s compensation. In
other words, additional compensation be-
sides the salary is not inconsistent with the
salary basis of payment. The requirement
will be met, for example, by a branch man-
ager who receives a salary of $250 or more a
week and in addition, a commission of 1 per-
cent of the branch sales. The requirement
will also be met by a branch manager who
receives a percentage of the sales or profits
of the branch, if the employment arrange-
ment also includes a guarantee of at least
the minimum weekly salary (or the equiva-
lent for a monthly or other period) required
by the regulations. Another type of situation
in which the requirement will be met is that
of an employee paid on a daily or shift basis,
if the employment arrangement includes a
provision that the employee will receive not
less than the amount specified in the regula-
tions in any week in which the employee per-
forms any work. Such arrangements are sub-
ject to the exceptions in paragraph (a) of this
section. The test of payment on a salary
basis will not be met, however, if the salary
is divided into two parts for the purpose of
circamventing the requirement of payment
‘‘on a salary basis’’. For example, a salary of
$300 in each week in which any work is per-
formed, and an additional $55 which is made
subject to deductions which are not per-
mitted under paragraph (a) of this section.

196



		Superintendent of Documents
	2014-12-10T10:21:29-0500
	US GPO, Washington, DC 20401
	Superintendent of Documents
	GPO attests that this document has not been altered since it was disseminated by GPO




